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Preamble

Nature Canada (formerly the Canadian Nature Federation) is the national voice of
naturalists in Canada, representing more than 40,000 individual members and
supporters in every province and territory. We coordinate the Canadian Nature
Network, an alliance of more than 100,000 naturalists in over 360 affiliated local and
provincial naturalist clubs from coast to coast. Our mission is to protect and conserve
wildlife and habitats in Canada by engaging people and advocating on behalf of nature.

Nature Canada works on conservation issues of national concern. Through our
conservation programs we focus on ensuring the permanent protection of habitats for
birds, species at risk and broader biodiversity. We are Canadian co-partners (with Bird
Studies Canada) in BirdLife International, a global alliance of conservation
organizations that protect birds, habitat and biodiversity in more than one hundred
countries.

The Underlying Threais the fourth in a series of reports Nature Canada has completed

since 2002 to supportstrengthening $ OY DU OO OI OUw" EOQE E Fetwonkx I OUT EUI
2002 we produced a report highlighting the challenges and opportunities facing

" E O E ENetiprialuwvildlife Areas ( NWAs ) and Migratory Bird Sanctuaries ( MBSS9),

entitled Conserving Wildlife on a Shoestridudget That report was followed in 2004 by a

report entited 6 DPOEODTI | wbOw" UPUPUoO w' | Ox w2 BY0aweE OEEE 7 UL
convened a national conferenceOOwUT | wUUI PEUEUT Bx wOi w$s OYDBUOOOI
areas/ UOUI EUDPOT w" dcibstatdBSpagderévbich weuoduced Nature
"EOEEEZUw5PUDPOOwWi OUwEwW1 OEVUUUwWEQE widomay b1 OUEUI
also conducted a nationwide opinion survey of naturalists and other users of NWAs

and MBSSUOWET Ul UODPOI wigdldn thé)retwork. Sinde<202 Nabure Canada

has presented a total of30formal recommendations to strengthen, improve and renew

various aspects of Environment Canadaz Uwx UOUI EUIl EwWEUI EUwx UOT UEOGB L

- EUUUI w" ECEEEZUwWDBOUI Ul UU wb O wed yybrentatdéel OUw" EOEE
partially from our partnership in BirdLife International in delivering the Important Bird

Areas (IBA) program ¢ www.ibacanada.ca. The IBA program is a global effort of

BirdLife International to ident Bi 48 WEOE wx UOUI EVUWEUPUPEEOwWI EEPUEU
Canada, the IBA program is delivered cooperatively by Nature Canada and Bird

Studies Canada. To date592IBAs have been identified as globally, continentally, or

nationally significant areasfoU w" EOEEE z UwE P U E B dralavatdd eitbdr | UT w(! U
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partially or wholly within Environment " EOEEEz Uw- 6 s. ThisCtedap ! 2
partially Ux OUUT EwOUUwWhOUI Ul U0wPhOwl REOPODPOT wOT T wudo
protected areas play in wildlife conservation in Canada.

Nature Canada is the lead environmental non-government organization working to

increase awarenessand stewardship O w$ OYPUOOOI OUw" EOEEEzZ UwxUOUI
build political and government support for a well -resourced and robust system, and

ensure that thesedesignations area strong tool for nature conservation at existing and

future sites.
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Executive Summary

The purpose of this report is to draw attention to , and provide solutions to address, the

increasingly important issue of subsu rface protection in protected areas. This issue is

El OUUEQwUOw$ OYDPUOOOI OUw" EOEEEZUwxUOUI EUI EwEUI
National Parks, do not extend below the land surface to prevent mining and oil and gas

resource development. First we highlight the opportunity that Enviro OOl OU w" EOEEE z U1
protected areas network offers. We then address the threats to biodiversity posed by a

lack of subsurface protection, and the challenge of managing these threats with the

existing tools. Finally, we propose solutions to overcome these challenges.

$O0YPUOOOI OUw" EOEEEZUw" EOCEEPEOW6 DOEODI | w21 UYDE
protected areas comprised of 54 National Wildlife Areas (NWAs) and 92 Migratory Bird

Sanctuaries (MBSSs), totallingmore than 12 million hectares of conservation lands and

waters acrossCanada. These sites contribute substantiallyto our conservation

commitments under the Convention on Biological Diversity and provide extensive

areas of critical habitat for a number of listed species at risk. These sites canalso

contribute to sustaining landscape-scale eosystem servicesand safeguarding culturally

important landscapes.

$O0YPUOOOI OUw" E OE E Enetoukxhbs@igat fotentidl 1o play larcevan
more effective role in wildlife conservation . This role can be achievedthrough clearer
protection and through integration with other protected areastools into a larger
conservation plan for Canada.

Since 2002 Nature Canada has presented 30 formal recommendations on Environment
" EOE E E z Uwxdag ahtl EnUirorihenE Canada has made progress in addressing
some of these opportunities in recent initiatives. Despite this, the impacts of
development pressure from oil and gas development and mining remain a major
concernt particularly in the far north . Subsurface land protection is important to the
overall ecological integrity of new and existing protected areas.

While the existing permitting system has strengths in managing surface threats to these
protected areas, it would be unrealistic to expect this systemto manage the threats
posed by subsurface resource exploration and development. Subsurface threats operate
at a larger geographic scale, at a broader scale across government economic and
resource departments, and involve larger political and econ omic forces. There are also a
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number of technical regulatory and legal challenges to managing these threats with
existing tools. These threats are best managed through land use planning in which there
is coordinated government of Canada engagement with oth er land managers.

The case of CFB Suffield NWA demonstrates that, upon thorough assessment, accessing
and exploiting subsurface resources within the NWA is incompatible with the
conservation of wildlife . Most importantly, Suffield demonstrates that the cu rrent
regulatory framework for NWAs provides limited protection against this threat . The
case of Edéhzhe candidate NWA illustrates the consequences of uncoordinated action
between departments regarding subsurface protection, including legal risks for the
federal government and significant uncertainty for all stakeholders . This report includes
a discussion of these two cases.

Nature Canada proposes a range of solutions to the challenges and threats we have
outlined. In summary these are:

Short Term Policy Recommendations

1. Environment Canada should adopt a clear up -to-date policy on considering
permits for prohibited activities in its protected areas.

2. $0YDPUOOOI OUw" EOEEEzZUwI RPUUDOT WEUET Uw/ UOUI E
and adopted as the departmenUz UwOi | PEDEOwx OOPEaAa wOOwx UOUI E

3311 w/ UPOI w, POPUUIT Uz Uw. I I PET wUT OUGEwWI OUUUIT w
approach to establishing all new National Wildlife Areas in the territories.

4. A National Conservation Plan should incorporate Environment Ca OEE E z Uw
protected areas as keystone areas for the conservation of migratory birds, species
at risk, other wildlife, and eco -cultural landscapes.

Longer Term Regulatory and Legislative Options
5. Limit permissible activities for new NWAs as they are scheduled.
6. Amend the provisions of the Wildlife Area Regulations to add an irrevocable
prohibition of industrial activities in all NWAs.
7. Amend the Canada Wildlife Act to irrevocably prohibit industrial activities in
NWAs.

Industrial development and natural resourc e extraction are incompatible with the

mandate of $ OY DU OO0 OUw" EOEEEzZUwxUOUI EVUI EWEUTI EUB w w
T UEUEOUI I wUUEUUUI EEl wOEQEwWxUOUI EUPOOWPOwWSs OYDU
mechanism would create much more certainty for in dustry and other stakeholders, and
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for First Nations and Aboriginal organizations trying to balance economic development
EOQOEWEOOQUI UYEUPOOwWOxxOUUUOPUDPI UwbOw" EOEEEZUwWOO

Our recommendations focus on charting a path towards establishing a reliable

mechanism UOwUT 1 OUT Uws OYPUOOOI OUw" EOEEEzZUwxUOUI EUI
development. We look forward to discussing these ideas further with the federal

government and other stakeholders in order to develop and implement practical

solution s that will enable Canada to fully seize the opportunity presented by

$O0YPUOOOI OUw" EOEEEZUwxUOUI EUI EwEUI EU

Nature Canada | December2011 Page7



The Underlying Threat: Addressing Subsurface Threa t o Envi ronment Canadads Protected

Contents
F oo 11T/ [=Te [0 [T 1= €T 2
PrEAMMDIE. ...t e e e e e e s s e 3
EXECULIVE SUMIMIAIY ..o mmmr e e e e e e e et et e et e e ee e e e e e s aeaes s s e s s aessaeseaaeeeaaeeeeannn 5
Purpose of thisS DOCUMENT ..........uuiiiiiiiiiiiiiieme e eerer e e e s e 10
$O0YDPUOOOI OUw" EOEEEZ Uw/. UOUI.EQL Ew. UlL.E. ... 10
I L= o] Lo 1 1 011 2 16
The UNderlying TRIEAL .......cooi i e e e e e e e e e e e e s e eer s s e e s e e e e e e e e e e aaaeeas 20
THE CAIIENGES. ..ottt e e e e s s s rmm e e s e e e e e e e e e e nene s 26
Prohibited ACHVITIES .......c.iiiiiiiiiiii et rme e 26
= 01T o 27
Legal Status of SUDSUIaCe LandS2..........uuuiiiiiiiiiiiiiiicmee et 32
Subsurface rights in the Northwest Territories and NUnavut ...........ccccceeeiiiiiiiiiicceeeeeeen. 34
Comprehensive Land Claims Agreements and Subsurface Rights in the North ............. 36
CASE STUAIES ... eeeeiiieiee ettt ieeet et e e e e e ettt eeent e e et e e e e e e e s b bbbt e eenas e e e e e e e e e e e e s bbb e e r et s annr e e e e e e e s 39
Case Study 1: Suffield National Wildlife Area 1 Subsurface Access and the Conservation
OF WIIIITE .ttt ettt ettt eme et e et eent e e sree e b e et enmnas 39
Case Study 2: Edéhzhie Candidate National Wildlife Area + The Need for a Government
(o)l OF= 1= To Fo NN o] o] (o =Tl o IR PP PO PPPPRRRPPPPPPPPPPP 42
THE SOIULIONS ...t eee et e e ettt e e e e e e et e e e ab bt e e e et e e emmme e 44
(©70] o) 1151 T o PP PSSP PP PR OPPPPPT 47

Ar

UOul 0T Uil 1 OPOT wsOYDPUOOOI OUw" EOQEEEZUwx.UQUIL.EUBEWEUI E

Appendix2 ¢+ #1 UEDPOUwWOI w- EOCUUT w" EOEEEZUwUUOOEUVa wdOI wUUEUU

Canada's protected areas NEIWOIK. ... e e e eesnnne s 49

Appendix 3 + Summary of sites reporting threats from mining and energy related activities in
the 2002 Status of FPAWS survey conducted by A.M. Turner & Associates for Environment

Nature Canada | December2011 Page8



The Underlying Threat: Addressing Subsurface Threa t o Envi ronment Canadads Protected Ar

Migratory Bird Sanctuaries
National Wildlife Areas

ervice, Natural Earth series

¢

Nl Parks

Nature Canada | December2011 Page9



The Underlying Threat: Addressing Subsurface Threa t o Envi ronment Canadads Protected AT

Introdu ction

Canada has a richnatural capital of forests, tundra, freshwater ecosystems coastlines,
marine habitats, mountain peaks and valleys and grasslands that make a significant
this natural capital and make a strong contribution towards the protection of global
biodiversity for generations to come. One component of this protection must be the
designation of areas strictly protected for biodiversity, integrated into broader
conservation oriented landscapes. The need for protected areas for wildlife
conservation in Canada remains great, given the at-risk status of many species in
Canada, and the pace ofhabitat loss and conversion by human activities which impacts
div erse wildlife habitat s. The opportunity is also great: Canada has more remaining
intact wildlife habitat than many other countries ¢ but action must be swift in order to
preserve this biodiversity.

Protected areas are the foundation of biodiversity conservation efforts worldwide. They

EUI wOUIl EWEaAawWEOOwWOI YI OUwWOI wi OYT UOGOI OUwhbOw" EOCEE
OPOPUUZwUOWUT T wi UOGOwWU B promot® bppofiunids oratdd OUwx Ul U
recreation and preserve habitat for wild creatur es.

Purpose of this Document

The purpose of this report is to draw attention to and provide solutions to the

increasingly important need to strengthen ?subsurface protection? of Environment
"EOEEEZUwxUOUI EUI EwEUI étldinabdama@eihatiwvalid te€uux UT Yi OU
from accessing and exploiting subsurface resources like minerals, oil and gasThis issue
iscentralto$ OYDUOOOI 60 w" E OE E Bnhdselsoundaties, Brlike Ehase af 1 E U w
National Parks, do not effectively extend below the land surface to prevent mining and

oil and gas resource development. First we highlight the opportunity that Environment

" EOEEEz Uwx U Gyster difér<= \WeBheh deldiess thethreats to biodiversity

posed by a lack of subsurface protection, and the challenge of managing these threats

with the existing tools. Finally, we propose solutions to overcome these challenges

%l OEOTTT1 AT O #A1T AAAGO 001 OAAOAA ' OAAO

$O0YPUOOOI OUw" EOEEEZUw" EOEEPEOQW6 DOEODPI | w21 UYDE
protected areas comprised of both migratory bird sanctuaries (MBSs) and national

wildlife areas (NWAs ). Throughout this text we refer to these collectively as

$O0YPUOOOI OUw" E OE EHe gadlufxHa<e protécied akeadiatiriot: U
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traditionally been ecological representation? (as is the case for national parks) but the
protection of native wildlife populations, particularly migratory birds and species at
risk, as well as unique wildlife habitat sand landscape features important for wildlife .

$O0YDPUOOOI OUw" E O E éagnetwouk>cuiréntlyl eficohip&sses 54 NWAs, with

an area totalling over 980,000 hectares, and 92 MBSs, with a total area of over 11 million
hectares(figure 1)2. Another 8.6 million hectares have beendentified for study within

which new candidate NWAs would be proposed in the NWT 3, in addition to the 1.2

million hectares being considered for the proposed Scott Islands marine National

Wildlife Area in British Columbia 4. Collectively , the existing sitesin Environment

" EOE E E z U wdntridiite Iroostua2.5%0 OwUT 1T wOOUEOQWEUI EwOi w" EOEE
and waters.

#DUUDOEUwWI UOOw" EOEEEZUWOEUDOOEOQwWXxEUOUOwWS OYDPUO
network originated in 1917 with the passing of the Migratory Birds Convention Act in

Canada. Sanctuaries have sincéeen established on federal lands, provincial/territorial

lands and on lands belonging to private citizens. Regulations prohibit disturbance of

migratory birds, their eggs, and their nests within all MBSs. In MBSs established on

federal land, regulatons EOUOwx UOT PEPUwUT | wEDPUUUUEEOET wOi wd

Purpose of MBSs:

BOwxUOUI EQwOPT UEUOUAWEPUEUWZEUwWxOxUOEUDOC
wherehabitat is considered the entire area of an MBS on federab.l@nsiairbance of
migratory birds, theireggs, and their nests prohibited within an MBS regardless of where it is

established

UwEC

YT Uwl EOI wOl wOUOEEazUw, ! 20wkl Ul wi UUEEODUIT 1 EwbO
response to the need to protect birds andtheir nests from immense pressure due to

! However, ecological representation is one consideration in planning ned\ttWough the NWT Protected
Areas Strategy, and these sites will hopefully protect core representative areas in the region.

2 Area estimates from the Conservation Areas Reporting and Tracking System of the Canadian Council on Ecological
Areas, 2011 dat&stimates are rounded.

% Area estimate based on sum of study areas for proposed NWAs, as reported by the NWT Protected Areas
Strategy atvww.nwtpas.ca

* Area estimate based on consultations with Environment Canadaregfding the proposed Scott Islands
marine NWA.

° Policy excerpted from: Environment Canada 2005. Protected Areas Manual (DRAFT). Ottawa, Canada.

® Nests in MBSs on private land may be protected yeand in the event the same nest is used by a spegesafter-year.

" Environment Canad2006. Protected Areas Network Annual Report 22086. Ottawa, Canada. 10pp.
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unchecked hunting and harvesting. Though well -intended, the focus on hunting
regulations in the early 1900s seems to have overshadowed the negative effects of
habitat loss and degradations.

$O0YPUOOOI OU wredsifyHEdEUs pnitha be@d for habitat protection for wildlife
led to the passing of the 1973Canada Wildlife Ac(CWA). This act authorized
Environment Canada to establish protected areas to conserve essential habitat for
migratory birds and other wildli fe in the national interest, and was relevant because
migratory bird sanctuary regulations at the time did not provide for habitat protection.
This new type of protected area, called a National Wildlife Area, was originally used as
a tool for the protecti on of wetland habitat for waterfowl.

® Burnett, J.A. 1999. A Passion for Wildlife: A History of the Canadian Wildlife Servic&98943pecial Issue
Canadian Field Naturativ.113(1). 214pp.
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